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To the Honorable Judge Stubbs of the Llano District Court,  

Please accept this amended petition which addresses City Attorney Bovey’s Special 

Exceptions and adds counter-requests for declaratory relief and damages. I have also 

added a section F. Errors in City Attorney Bovey’s Response and section G. Sanctions for 

City Attorney Bovey’s knowingly misrepresenting facts in an attempt to mislead the Court 

in his response as shown in Section F. 

A. Discovery Control Plan 

1. Petitioner intends to conduct discovery in this action under Level 2 as described by 

Rule 190.3. I have communicated with Mr. Bovey that I am available next week for 

deposing but at this point, he has not asked for anything.  

B. Petition Introduction 

2. Petitioner alleges that the City of Llano violated the Texas Open Meetings Act, 

Government Code §551, by failing to provide sufficient information in the 2/2/15 

Council Meeting Notice to assure that the public has the opportunity to be 

informed concerning the transactions of public business, particularly an item of 

special interest.  

3. Petitioner requests the vote be voided, grant application development be stopped, 

and grant application be recalled. 

C. Jurisdiction 
 

4. The 2014 Attorney General’s Open Meetings Handbook, Chapter XI, Section B 

Mandamus, Injunction or Declaratory Judgment, paragraph 3, page 581 states 

”jurisdiction in original mandamus and original injunction proceedings lies in the 

district court.” 

                                                           
1
 Appendix F – 2014 Attorney General’s Open Meetings Handbook 
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D. Standing 
 

5. I am a citizen and taxpayer in the City of Llano, which is more than sufficient to 

satisfy standing. I was on the Comprehensive Plan Committee and a volunteer for 

the second Comprehensive Plan Committee – both described in Facts. I was a 

Planning and Zoning Commissioner. 

 

The 2014 Attorney General’s Open Meetings Handbook, Chapter XI, Section B, 

page 591 states “Section 551.142(a) authorizes any interested person, including a 

member of the news media, to bring a civil action seeking either a writ of 

mandamus or an injunction. In keeping with the purpose of the Act, standing under 

the Act is interpreted broadly.  Standing conferred by the Act is broader than 

taxpayer standing, and a citizen does not need to prove an interest different from 

the general public…” 

E. Errors in City Attorney Bovey’s Response 

6.   Mr. Bovey’s Facts ¶2.8 on page 3 says that “during the course of the City Council’s 

brief discussion…, the term ‘comprehensive plan’ was used when describing 

allowable uses of the grant funds …” This is an absolute misrepresentation of the 

facts and is intended to deceive the court. From the introduction of the agenda 

item to the closing statement, the purpose of the grant was described as for a 

“Comprehensive Plan.” It was calle “the Comprehensive Plan Grant” by the Mayor. 

There was no discussion of “allowable uses” as Mr. Bovey asserts. “Comprehensive 

Plan” was not characterized as an “allowable use.” Comprehensive Plan was the 

clear objective of the grant. The phrase “allowable use” was never uttered. 

7. From the video transcript of the council meeting which will be shown at the 

hearing, the following are exact quotes:  
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a. City Manager Lewis introducing the topic – “[grant] for the comprehensive 

plan  

b. Cindy Gutierrez from Gary R. Taylor & Associates  - “discussing with Brenton 

different aspects of what to redo the city's comprehensive plan” 

c. Cindy Gutierrez  - “it is kinda just to overhaul city's comprehensive plan” The 

was the last statement. 

d. Mayor Virdell – “Any comments on the Comprehensive Plan Grant?” 

e. There was no discussion. Total about 2 minutes on the entire subject. 

8.  This transcript clearly shows that the purpose for the grant was to overhaul the 

City’s Comprehensive Plan.” There was no discussion of any other purpose for the 

grant. 

9.  Mr. Bovey goes on to say in Facts” ¶2.8 that “there was no discussion of substance 

of the City’s Comprehensive plan.” Of course there wasn’t because the subject was 

never announced to citizens or council prior to the meeting so no one, not even 

council members was prepared to discuss. 

F. Sanctions 

10.  Based on Rule 13, I request sanctions on Mr. Bovey for knowingly asserting facts in 

his brief that I have shown, in Section E of this paper, to be false. The video 

transcript which had the true facts was available to Mr. Bovey prior to the 

submission of his brief. This misrepresentation of the facts was his only legal 

argument regarding the agenda item and was intended to sway the Court. 

11.  It is extremely complex and difficult for a citizen to object to illegal city actions. 

Lawyers were not willing to assist. It makes it even more difficult when the City 

Attorney knowingly misrepresents the facts to mislead the Court and City Council. 

Sanctions are the only way to curb that deviant behavior.  
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G. Declaratory Relief 

12.  Petitioner requests declaratory relief counter to the City of Llano’s request in 

¶2.10 on page 4 of DEFENDANT’S ORIGINAL ANSWER, COUNTERCLAIM, SPECIAL 

EXCEPTIONS, AND REQUEST FOR DISCLOSURE.  

13.  Petitioner requests a judicial declaration that the Agenda Item H-1 of the February 

2, 2015 Llano City Council meeting does not comply with but rather violates the 

Texas Open Meetings Act  Section 551.041. 

14.  I have added an annotated Agenda Item H-1 in Appendix B that more clearly 

shows: 

a. In red, describes that a grant is being requested 

b. In blue, describes that the mayor is authorized in all matters pertaining to 

the grant 

c. Nowhere in the agenda item notice does it say what the grant is be used for, 

the requested grant amount, or the cost to the city. It simply says “approve a 

grant” for anything for any amount.  

15.  Thus, an analogous, illegal, notice would be “The city wants to borrow from Llano 

Bank and the mayor will decide how much and what for.” This is hardly sufficient to 

inform the citizens of Llano – particularly since this item is of such importance to 

citizens.  

 

16.  The Texas Attorney General says, Appendix 15,” the Open Meetings Act is to be 

liberally construed to effect its purpose of assuring that the public has the 

opportunity to be informed concerning the transactions of public business.”Thus, 

the notice saying the city is applying for a grant and the mayor can do as he pleases 

is insufficient. In order assure that the public is informed, it must say in the notice 

the purpose of the grant: development of an overhaul to the Comprehensive Plan 

and a new GIS system for $40K. 
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H. Assessment of Costs 

17.  I humbly request that based the defendant’s request for legal fees and court costs 

be denied and that I be compensated for filing costs of $387. 

I. Facts 

18.  Fact #1 - At the 2/2/15 Llano City Council Meeting, Agenda Item H-12 was 

discussed and it was disclosed during the meeting that the subject was a grant to 

prepare a Comprehensive Plan3.  

19.   Fact #2 - A “comprehensive plan” is known language as defined by Texas Local 

Government Code §213.001. 

20.  Fact #3 - The agenda Item H-12 notice did not say that the grant was for a 

Comprehensive Plan or any description of what the grant was for. 

21.  Fact #4 - The agenda Item H-12 notice did not say what the cost would be. 

22.   Fact #5 - The agenda Item Report H-14, which is not a part of the notice, did not 

mention “Comprehensive Plan” but rather misled readers to believe the grant was 

for “Planning Elements for Planning and Urban Environmental Design” and the 

benefit was for “Low to Moderate Income Residents.”  

23.   Fact #6 - The Taylor and Associates speaker at the meeting, Cindy Gutierrez, for 

Agenda Item H-1, said the subject of the grant was to “overhaul” the 

Comprehensive Plan3.  

24.   Fact #7 - It is well known by City Manager Brenton Lewis, Mayor Virdell, City 

Attorney Bovey, and City Secretary Toni Milam that the subject of the 

Comprehensive Plan is of special interest to citizens.  

25.   Fact #8 - The Comprehensive Plan is input to the current Zoning Ordinance 

Overhaul Project which affects every property owner and citizen in Llano. 

                                                           
2
 Appendix B - 2/2/15 City Council Meeting Agenda Item H-1 

3
 Appendix A – 2/2/15 City Council Meeting Minutes – Comp Plan 

4
 Appendix C - 2/2/15 City Council Meeting Agenda Item Report H-1 
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26.   Fact #9 - Three years ago, 20 citizens worked on, and almost finished, an updated 

comprehensive plan and last year 13 volunteered to finish it, but the City Manager 

never initiated the committee. 

27.   Fact #10 - On 2/3/15, I sent a Public Information Act Request for background 

documentation on the H-1 agenda notice and received only partial information. An 

Open Records violation complaint has been sent to the AG’s office. 

28.   Fact #11 - On 2/15/15 I sent a request5 to the Llano City Council to void the vote 

and reschedule with proper agenda. They ignored the request. 

J. Argument 

 

29.  Facts #1 through #6 show that the 2/2/15 Llano City Council Meeting Agenda Item 

H-1 violated the notification requirement of the Texas Open Meetings Act since it 

did not state the subject of the grant being requested, which was an Overhaul of 

the Comprehensive Plan. It also did not state the amount being requested. 

 

30.  Attorney General Opinion No. H-11636 says that “the Open Meetings Act is to be 

liberally construed to effect its purpose of assuring that the public has the 

opportunity to be informed concerning the transactions of public business.” The 

public was not so informed since the Agenda Item H-1 did not say “overhaul of the 

comprehensive plan” nor could that subject have been construed from the text of 

the notice. 

 

31.  Facts #7, #8 and #9 demonstrate the comprehensive plan is of special interest to 

the public, thus, “Comprehensive Plan” should have been explicitly specified in the 

                                                           
5
 Appendix E – Request to Llano City Council to Void Vote on H-1 

6
 Appendix D - Relevant Texas State Attorney General Opinions 
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agenda item notice. Attorney General Opinion GA-06687 states “Whether the 

subject is of special interest to the public is also a factor that may impact the 

adequacy of a notice.” 

 

32.  Agenda Item H-1 should be voided since Government Code Section 551.141 

provides that “[a]n action taken by a governmental body in violation of this chapter 

is voidable.”   

 

33.  Citizens must know that an overhaul of the Comprehensive Plan is being done. 

Citizens want to, and should have the opportunity to, create their own 

comprehensive plan.  

34.  According to Government Code Sec. 552.001 “The people, in delegating authority, 

do not give their public servants the right to decide what is good for the people to 

know and what is not good for them to know.  The people insist on remaining 

informed so that they may retain control over the instruments they have created.” 

  

                                                           
7
 Appendix D - Relevant Texas State Attorney General Opinions 
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K. Prayer 
 

35.  Thus, I assert that the 2/2/15 Llano City Council Meeting Agenda Item H-1 and the 

vote were in violation of the Open Meetings Act. I therefore request a writ of 

mandamus be issued to the City of Llano to: 

a) Void the vote on agenda item H-1. 

b) Cease all activity on the development of the grant application defined in agenda 

item H-1. 

c)  Recall the grant application, approved by the vote, should it have already been 

submitted.  

36.  Further, I request: 

a) a judicial declaration that the Agenda Item H-1 of the February 2, 2015 Llano 

City Council meeting does not comply with but rather violates the Texas Open 

Meetings Act  Section 551.041. 

b) awarding filing costs of $387 to petitioner and nothing to the City of Llano who 

has had numerous attempts to resolve this dispute before my filing the petition, 

before responding to petition, and before any depositions or hearings. 

c) based on Rule 13, sanctions on Mr. Bovey for knowingly asserting key facts in 

his brief that I have shown, in Section E of this paper, to be false. 

 

 

 

_________________________________ 

Marc T. Sewell 
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Appendix A – 2/2/15 City Council Meeting Minutes – Comp Plan 
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Appendix B - 2/2/15 City Council Meeting Agenda Item H-1 
 

 

 

Below is the same agenda item H-1 marked-up to show that: 

1. In red, describes that a grant is being requested 

2. In blue, describes that the mayor is authorized in all matters pertaining to the grant 

3. Nowhere in the agenda item notice does it say what the grant is be used for, the requested 

grant amount, or the cost to the city. It simply says “approve a grant” for anything for any 

amount. An analogous, illegal, notice would be “The city wants to borrow from Llano Bank and 

the mayor will decide how much and what for.” 
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Appendix C - 2/2/15 City Council Meeting Agenda Item Report H-1 
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Appendix D - Relevant Texas State Attorney General Opinions 
 

Opinion No. H-1163 - The Open Meetings Act is to be liberally construed to effect its purpose 'of assuring that the 

public has the opportunity to be informed concerning the transactions of public business.' Toyah Independent 

School District v. Pecos- Barstow Independent School District, 466 S.W.2d 377, 380 (Tex. Civ. App.--San Antonio 

1971, no writ). 

 

Opinion No. GA-0668 - A court may also consider whether the notice departs from any customary practice where 

such custom establishes an expectation in the public about the subject of the meeting. See River Rd. 

Neighborhood Ass'n v. S. Tex. Sports, 720 S.W.2d 551, 557 (Tex. App.--San Antonio 1986, writ dism'd) 

 

Opinion No. GA-0668 - Whether the subject is of special interest to the public is also a factor that may impact the 

adequacy of a notice under the Act. See Cox Enters., Inc. v. Bd. of Trs. of Austin Indep. Sch. Dist., 706 S.W.2d 956, 

958-59 (Tex. 1986); Point Isabel Indep. Sch. Dist. v. Hinojosa, 797 S.W.2d 176, 179-81 (Tex. App.--Corpus Christi 

1990, writ denied). 

 

Opinion No. GA-0668 - Underlying these considerations is the fact that the provisions of the Act "are mandatory 

and are to be liberally construed in favor of open government." City of Farmers Branch v. Ramos, 235 S.W.3d 462, 

467 (Tex. App.--Dallas 2007, no pet.). 
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Appendix E – Request to Llano City Council to Void Vote on H-1 
 

From: Marc Sewell [mailto:marcs@simonlabs.com]  

Sent: Sunday, February 15, 2015 12:46 PM 
To: 'blewis@cityofllano.com'; 'mvirdell@cityofllano.com'; 'bmiller@cityofllano.com'; 'jferguson@cityofllano.com'; 

'glang@cityofllano.com'; 'tkeller@cityofllano.com'; 'ahopson@cityofllano.com' 

Subject: Illegal Vote on Comprehensive Plan Grant 

 

Dear Council Members, 

I request voiding the vote at the 2/2/15 City Council Meeting for Agenda Item H-1. The agenda posted by 

the City[1] did not contain sufficient information to inform citizens of the intent of the agenda item.  

As identified by the Taylor and Associates speaker at the meeting (Cindy Gutierrez I think), the subject of 

the grant was a Comprehensive Plan. It is well known by City Manager Brenton Lewis, Mayor Virdell, City 

Attorney Bovey, and City Secretary Toni Milam that the subject of the Comprehensive Plan is of special 

interest to citizens[2] and should have been explicitly specified in the agenda item.  

Even the packet detail[3] did not mention “Comprehensive Plan” but rather led readers to believe the 

grant was for “Planning Elements for Planning and Urban Environmental Design” and the benefit was for 

“Low to Moderate Income Residents.” Also, there was no cost stated in the agenda item. 

Thus, I assert that the agenda and the vote were in violation of the Open Meetings Act and the result of 

the agenda item H-1 should be voided and rescheduled. See Relevant Texas State Attorney General 

Opinions below[4]. 

I request that this subject be added to the closed meeting sessions on 2/17/15 as allowed by comment 

at the bottom of agendas[5]. Please give citizens an opportunity to comment. 

See full report with references here. 

Marc Sewell 

 

 

  

                                                           
[1]

  Appendix B - 2/2/15 City Council Meeting Agenda Item H-1 
[2]

 Appendix A - Comprehensive Plan History 
[3][3]

 Appendix E - 2/12/15 City Council Agenda Item Report H-1 
[4]

 Appendix F - Relevant Texas State Attorney General Opinions 
[5]

 Appendix C - Statement on Agenda Allowing Spontanious Closed Meeting 

http://llanowatch.org/llanowatch/documents/legal/Illegal%20Vote%20on%20Comprehensive%20Plan%20Grant.pdf
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Appendix F – 2014 Attorney General’s Open Meetings Handbook 
https://www.texasattorneygeneral.gov/files/og/openmeeting_hb.pdf
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Appendix G – Certificate of Service 

 

 

 

Certificate of Service 

 

I certify that I have served this Amended Petition on all other parties—which are listed 

below—on 4/2/15 as follows: 

 

1. Llano City Attorney Carey Bovey via email  

Law office of Cary L. Bovey, PLLC 

2251 Double Creek Drive, Suite 204 

Round Rock, TX 78664 

(512) 904-9441 

cary@boveylaaw.com 
 

2. Llano City Secretary Toni Milan in person 

City of Llano 

 301 West Main 

 Llano, TX 78643 

(325) 247-4158 

tmilam@cityofllano.com 

 

 

 

 

 

_________________________________ 

Marc T. Sewell 

108 Summit 

Llano, TX 78643-1127 

325-247-2508 

marcs@simonlabs.com 

 

http://www.1stcoa.courts.state.tx.us/forms/cert_service.pdf#page=1
http://www.1stcoa.courts.state.tx.us/forms/cert_service.pdf#page=1

